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Thank you for your letter dated 16 June 2017 seeking the Scottish Government's 
view on Petition no. PE1652 by Ms Irene Baillie, and seeking clarification on the 
following specific issues:  
 

 What steps are being taken to address the enforceability of abusive and 
threatening communication offences, particularly in relation to text messages? 

 Would making this a strict liability offence assist in its enforceability? 

 Are there differences in the offence provisions for abusive and threatening 
communication in England and Wales and is the Scottish Government aware 
of whether the offence is seen to be more enforceable in that jurisdiction? 

 What action is being taken to review the operation of corroboration and hate 
crime? 

 Will the issues raised in this petition be considered as part of those reviews? 
 
It might be helpful if I first outline that there are a number of offences which, 
depending on the facts and circumstances of the particular case, may be used to 
prosecute those who send threatening or abusive messages. These include the 
offence of 'threatening or abusive behaviour' at section 38 of the Criminal Justice 
and Licensing (Scotland) Act 2010 (lithe 2010 Act"), the offence of improper use of a 
public electronic communications network at section 127 of the Communications Act 
2003 ("the 2003 Act") and where the abusive or threatening communications are of a 
sexual nature, offences concerning 'communicating indecently' or 'coercing a person 
into looking at a sexual image' contained in the Sexual Offences (Scotland) Act 2009 
and, where such behaviour forms part of a wider campaign of harassment, it may 
amount to an offence of stalking under section 39 of the 2010 Act. 
 
Clearly, offences which are committed predominantly using the internet and/or 
mobile phones present their own particular challenges to police and prosecutors in 
ensuring effective enforcement. However, it is worth noting that there were 899 
people convicted in the Scottish courts in 2015/16 of offences concerning 'improper 
use of a public electronic communications network' under section 127 of the 2003 
Act, which indicates that prosecutors are able to secure convictions for these 
offences in many cases. 
 
Steps taken concerning the enforceability of abusive and threatening communication 
offences 
 
The Scottish Government keeps the criminal law under review to ensure that it is 
robust and tackles criminal behaviours, taking account of the views of partners in the 
justice system with regards what can be done to ensure it is enforceable. We would 
consider any specific suggestions which are within the legislative competence of the 
Scottish Parliament that would improve the effectiveness of legislation which 
criminalises the sending of threatening or abusive messages. 
 
Strict Liability 
 
I note the petitioner's suggestion that providing for a form of 'strict liability' where the 



owner of a mobile phone or similar device is deemed in law to be responsible for any 
communication sent using that device would make it easier to enforce the law 
concerning threatening and abusive communications. 
 
However, we consider that there would be a number of practical difficulties with such 
a policy, particularly where, for example, a message is sent using a computer which 
is shared by a number of different people living at one address. Equally, it may not 
be the case that information concerning the registered owners of devices is always 
sufficiently accurate for 
this purpose, and as the power to legislate on matters concerning 
telecommunications and internet services is reserved to the UK Parliament, the 
Scottish Parliament could not legislate to create such a 'register' . 
 
Furthermore, in the event that such a policy was adopted, we consider that there 
would need to be defences to ensure that people whose mobile phones or 
computers were stolen or used by a third party without their awareness or 
permission were not deemed criminally liable for the actions of that third party. In 
view of these issues, we are not convinced that making the sending of abusive and 
threatening communications a 'strict liability' offence would be appropriate. 
 
Differences in Offence Provisions in Scotland and England and Wales 
 
It might be helpful to note that, while offences such as 'threatening or abusive 
behaviour' are specific to Scotland, the offence at section 127(1) of the 2003 Act, 
which can be used to prosecute abusive and threatening communications sent from 
a mobile phone, tablet or computer, applies across the UK. 
 
The offence criminalises a person who sends or causes to be sent a message or 
other matter that is grossly offensive or of an indecent, obscene or menacing 
character, and not simply the owner of the device from which the message is sent. 
However, the different rules of evidence in Scotland and, in particular, the 
requirement for corroborative evidence, may mean that the courts in Scotland take a 
different approach as to what evidence is sufficient to prove beyond reasonable 
doubt that a person sent a message. 
 
Reviews of the operation of Corroboration and Hate Crime 
 
Corroboration 
 
It may be helpful if I explain that one of Lord Bonomy's post corroboration safeguards 
review recommendations was that jury research into jury reasoning and decision 
making should be undertaken so that any changes to the jury system are made on a 
fully informed basis. The Scottish Government is taking forward this recommendation 
and the commissioning of Jury 
Research is subject to a formal procurement process. The Jury Research is likely to 
take 2 years once it begins. Future consideration of corroboration reform needs to 
await the findings of that research and be considered in the wider context of that and 
the other recommendations of Lord Bonomy's group and any other related reforms. 
 
Hate Crime 



 
Lord Bracadale is currently conducting a review of whether existing hate crime laws 
represent the most effective approach for the justice system to deal with criminal 
conduct motivated by hatred, malice, ill-will or prejudice. He has not been asked to 
consider the application of rules on corroboration in the context of that review. 
 
I hope this information is helpful to the Committee in considering this petition. 


